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JURISDICTIONAL STATEMENT

Albert Bernat appedls from ajudgment of the St. Charles County Circuit Court,
which entered a jury verdict, finding that Appellant is a sexudly violent predator pursuant to
88 632.480 t0 632.513, RSMo (2000). Appdlant challenges the Sexually Violent Predator
law asviolating equa protection and due process under the Missouri and United States
Condtitutions. While jurisdiction would normaly rest in the Missouri Supreme Court
under Article V, 8 3 of the Missouri Congtitution, this Court has jurisdiction because
Appdlant’s clams are not red and substantia. Wright v. Dept. of Social Services, 25

S\W.3d 525, 528 (Mo. App. W.D. 2000); § 477.050 RSMo (2000).



STATEMENT OF FACTS

Appelant argues that the sexudly violent predator law asimplemented violates his
rightsto equa protection and due process. Asthefacts are largely ancillary to this gpped,
it iscurious that Appdlant’s Statement of Facts includes many facts not relevant to his
argument. Respondent sets forth the following facts relevant to this gpped.

Appdlant’s sad history of sexua perverson (at least that which is documented)
beginsin the early 1960's, when he forced his wife to have sex with him. (2003 Tr. 258).
His tranggress ons would become more gruesome in the future, including forcing his 13-
year old niece on top of him and smulating sex (2003 Tr. 203-04); reaching indde his 11-
year old daughter’ s panties and touching her vagina (2003 Tr. 268); and forcing his
daughter’s 13-year old friend to smulate intercourse with him while his daughter screamed
and prepared to hit her father with afrying pan if necessary (2003 Tr. 268-69).

Then, on acold December day in 1985, Appd lant lured an 18-year old woman into
his vehicle, handcuffed her a gunpoint, and forced her to the floor of the vehicle. (2001
Tr. 6-11). Hetook the woman to histrailer and forced her to engage in intercourse. (13-
14). Appdlant pled guilty to forcible rape on August 8, 1986. (2001 Tr. 14-15, L.F. 10).

In late 1992, Appellant was paroled and began receiving counsdling. (2003 Tr. 380).
During this period, Appellant frequented bars, on one occasion tested positive for alcohal,
and periodicaly paid prostitutes for sex. (2003 Tr. 384-87).

Under circumstances eerily Smilar to previous events, on a cold night in December

of 1995, Appellant offered aride home from work to awaitress at alocal bar he patronized.



(2001 Tr. 19). Rather than taking the woman home, Appellant took her to histrailer. (2001
Tr. 21). At thispoint the woman aleges that Appellant produced a gun and forced her to
have sexud intercourse. (Tr. 21-22). Appellant claimed that the woman was a progtitute
and that he paid for sex with her. (2001 Tr. 202-03). Appellant was acquitted of the rape
charge, but his parole was revoked. (2003 Tr. 333).

Prior to his scheduled release date, the Missouri Attorney Generd filed amotion on
December 11, 2000, to commit Appelant in the custody of the Department of Mental
Hedlth as a sexually violent predator. (L.F. 9-12).

At thejury trid in October 30-November 1 2001, Linda Kelly, a certified clinica
socid worker with a master’ s degree in socia work, who prepared Appellant’s end of
confinement report, testified “to a reasonable degree of scientific certainty” that Appelant
auffered from the menta abnormality of pargphilia not otherwise specified (NOS). (2001
Tr. 195-200). On November 1, 2001, the court declared amistria when the jury was
unable to reach aunanimous verdict. (L.F. 5).

At his second trid on June 24, 2003, Appellant objected when the State attempted to
read the previous testimony into the record. (2003 Tr. 210-14). The court overruled the
objection and the testimony was read to the jury. (2003 Tr. 217-218).

Appdlant dso filed amotion to preclude the State from caling Appelant &t trid or
from making reference to hisfallureto testify. (L.F. 78-83). The court overruled the
motion. (L.F. 4.) Appedlant did not testify. Inits closing argument, the State commented

that the jury had not had the opportunity “to judge Appellant’s credibility” because he had



not testified. (2003 Tr. 611, 616).

Following trid, the jury unanimoudy found beyond a reasonable doubt that
Appdlant isasexudly violent predator. (L.F. 137). The court ordered Appdllant into the
custody of the Department of Mentd Hedlth. (L.F. 137). Appdlant’stimely apped

followed.



ARGUMENT

Appdlat argues 1) that the trid court violated his right to equa protection by not
granting him an unequivocd right to remain dlent at trid, and 2) that the trid court violated his
right to due process in dlowing the tetimony of a licensed social worker at trial. Both
contentions are incorrect.

| —Equal Protection does not grant alleged sexually violent predatorsan
unequivocal right to remain slent in civil commitment hearings.
(Responds to Appellant’s Point 1)

Though there isa Satutory right “to remain slent” in other involuntary civil
commitment proceedings, (8 632.355.2(4) RSMo (2000)), equa protection does not
require its extenson to sexud predator proceedings. The Equd Protection Clause of the
Fourteenth Amendment to the U.S. Condtitution requires that smilarly Stuated persons be
treated in asmilar manner. See Sate ex rel. Nixon v. Askren, 27 S.\W.3d 834, 841 (Mo.
App. W.D. 2000). Because civil commitment of sexually violent predators “impinges on
the fundamentd right of liberty,” the legidative classification must be narrowly drawn and
judtified by a compdlling Sate interest if amilarly Stuated individuds are treated
differently. Inre Norton, 123 SW.3d 170, 173 (Mo banc 2004). Sexudly violent
predators are not Smilarly stuated to other civilly committed persons, and the sexudly

violent predator statutes are narrowly drawn to serve acompelling State interest.

A. Sexually violent predatorsare not smilarly situated to otherscivilly committed



In Missouri, only those persons who “ suffer[] from amentd anormality which
makes the person more likely than not to engage in predatory acts of sexud violence if not
confined in asecure facility” qudify for commitment as asexudly violent predator.

8 632.480(5), RSMo (Cum. Supp. 2003). And sexud predators are not unusualy dangerous
only because their menta conditions make them likely to offend, but aso because they

have offended in the past. To qualify asasexud predator, a person must have pled guilty or
been found guilty, or not guilty by reason of mental disease or defect, of “asexudly violent
offensg’ or have been committed as a crimina sexua psychopath. 8§ 632.480(5)(a), (b),
RSMo. Sexudly violent offenses are rape, sodomy, child molestation, and sexud abuse and
assault felonies. § 632.480(4), RSMo.

The legidature has determined that the menta abnormadities of sexud predators
“make[g] them digtinctively dangerous because of the subgtantia probability that they will
commit future crimes of sexud violence if not confined in a secure facility.” Norton,123
SW.3 a 174. The Western Didtrict of this Court has recognized that “sexudly violent
predators suffer from amenta condition that differs subgtantidly from the mentd
conditions which are the subjects of the usud civil commitment proceedings” Askren, 27
SW.3d at 842. No condtitutiond right is violated “when persons who suffer from severe
disorders are trested differently from persons with less serious conditions.” 1d., quoting
Bailey v. Gardebring, 940 F.2d 1150, 1153 (8th Cir. 1991); see e.g. Westerheide v. State,
831 S.2d 93, 112 (Ha 2002) (noting the “false premise” of smilar Stuations between

generd civil committees and sexudly violent predetors).



Because sexud predators are not smilarly Stuated to other dangerous persons
civilly committed, granting one group the statutory right to remain slent and not the other
does not violate equd protection.

B. The sexually violent predator statutes are narrowly drawn to advance a
compelling state interest.

“The State has acompelling interest in protecting the public from crime” Norton,
123 SW.3d at 174. “Thisinterest justifies the differential trestment of those persons
adjudicated as sexudly violent predators . . . because of the substantia probability that they
will commit future crimes of sexud violence” 1d. Inthe present case, that differentid
trestment is that aleged sexually violent predators do not have the statutory right to remain
Slent that other civil committees do.

The legidature’ s decison not to extend the right “to remain sSlent” to sexud
predator proceedingsis further justified by two other compelling state interests. Firdt,
thereis the interest in securing the cooperation of dleged sexua predators to diagnose and
treet their unusudly intractable menta illnesses. See Inre Young, 857 P.2d 989, 1014-15
(Wash 1993) (refusing to extend to sexua predators other mentdly ill persons statutory
right to remain slent). And second, thereistheinterest of enhanced reiability of fact
finding when commitment for trestment will at the outset be indefinite, though not
permanent. See 88 632.498 (court conducted annual review, petition for release over
Director of Mentd Hedth's objection), 632.501 (chalenge with Director’s gpproval)

RSMo. Other civil commitments are for definite periods of time. See 88 632.305 (96



hours), 632.335 (21 days), 632.340 (additiona 90 days), 632.355, RSMo (additional
year).

The dleged sexud predator’ s tesimony would plainly enhance the rdiability of fact
finding regarding whether the dleged predator has a mental abnormdity and islikely to
engage in predatory acts of sexud violence if not confined in a secure facility.

§ 632.480(5), RSMo (Cum. Supp. 2003).
Since 1849, a party has had the statutory right in civil casesto examine an adverse
party under the rules of cross examination and to compel him to answer, ether in court or
on deposition. See Sate ex rel. Williams v. Buzard, 354 Mo. 719, 190 S.W.2d 907, 909
(1945). Currently, the statute provides:
Any party to any civil action or proceeding may compd any
adverse party, or any person for whose immediate and adverse
benefit such action or proceeding is ingtituted, prosecuted or
defended, to testify as awitnessin his behdf, in the same
manner and subject to the same rules as other witnesses,
provided that the party so cdled to testify may be examined by
the opposite party, under the rules gpplicable to the cross-
examination of witnesses.

§ 491.030 RSMo; (A1).

No doubt exists now that Missouri’s sexudly violent predator commitment

proceedings are civil in nature. Like the Washington and Kansas procedures examined in



Sling v. Young, 531 U.S. 250, 260 (2001) (Washington), and Kansas v. Hendricks 521
U.S. 346, 361 (1997) (Kansas), Missouri’ s procedures on their face are civil in nature.
Missouri’ s procedures are not placed in any criminal code, but rather in Chapter 632 of the
Revised Statutes of Missouri that dedls with comprehengve psychiatric services, and are
described as “civil commitment.” A proceeding to adjudicate a person to be a sexud
predator can be initiated only in the probate divison of the circuit court. See § 632.484.1,
RSMo (Cum. Supp. 2003) (respondent not presently confined); § 632.486, RSMo
(respondent “ presently confined”). If adjudicated a sexud predator, the personis not
placed in the custody of the director of the department of corrections, but rather in the
custody of Director of the Department of Mentd Hedlth. See § 632.495, RSMo (Cum.
Supp. 2003). And confinement is not for any purpose of punishment, but rather for
“control, care, and tretment until such time as the person’s mental abnormality has so
changed that the person issafeto be at large.” 8§ 632.495 RSMo.

The gpplication of some procedurd safeguards traditiondly applied to crimind
prosecutions to facidly civil commitment proceedings does not change the nature of those
proceedings. A dtate's decision “to provide some of the safeguards gpplicable in crimind
trids cannot itsdlf turn [sexudly violent predator commitment] proceedingsinto crimina
trids” Hendricks 521 U.S. a 364, quoting Allen v. Illinois, 478 U.S. 364, 372 (1986).

Missouri’ s courts have unanimoudy recognized that sexudly violent predator
commitments are civil proceedings. See Thomas v. State, 74 SW.3d 789, 790 (Mo. banc

2002) (Missouri’s Satutes provide for “continued civil commitment”); In re Cokes, 107



SW.3d 317, 324 (Mo. App. W.D. 2003) (sexua predator commitment proceeding
“deemed acivil proceeding’); State ex rel. Nixon v. Askren, 27 S.\W.3d 834, 838 (Mo.
App. W.D. 2000) (examining right to bench trid in “civil commitment cases’).
Because sexud predator commitments are civil proceedings, the privilege againgt
sdf incrimination does not bar the sate from calling the aleged sexud predator as an
adverse witness. See Allen, 478 U.S. at 374; In re Hay, 263 Kan. 822, 953 P.2d 666,
679-680 (1998); Inre Young, 857 P.2d at 1014 (1993); People v. Leonard, 78
Cal.App.4th 776, 93 Cal.Rptr.2d 180, 188-191 (3rd Dist. 2000). The alleged predator’s
testimony enhances the rdiability of decison making:
It isdifficult, if not impossible, to see how requiring the
privilege againgt sdf-incrimination in these proceedings would
in any way advance reliability. Indeed, the State takes the quite
plausble view that denying the evaduating psychiatrist the
opportunity to question persons dleged to be sexudly
dangerous would decrease the reliability of afinding of sexud
dangerousness. The privilege agang sdf-incrimination
enjoined by the Fifth Amendment is not designed to enhance
the reliability of the factfinding determination; it tandsin the
Condtitution for entirely independent reasons.

Allen, 478 U.S. a 374-375 (emphasis added)(internal citation omitted).

Appdlant assarts that “the best proof that there is no compelling state interest in

10



denying . . . theright to remain slent isthat . . . the State did not call him as awitness at
trial.” (Brf. App. 29).

Of course, Appellant’ s conclusion is basdless. “The rule which permits an
unfavorable inference to be drawn, againg a party, knowledgeable of the facts of the
controversy, who falsto testify and which permits such failure so to be used by an
opponent in argument to ajury iswell established.” Pasternak v. Mashak, 428 S.W.2d
565, 568 (Mo. 1967). “In such casesthe failure of aparty to testify raises a presumption
that his testimony would have been unfavorable to hiscause” Kelsey v. Kelsey, 329
Sw.2d 272, 273. “The presumption thus raised may therefore be properly mentioned in
the argument.” 1d. Thisis because Appdlant was not “avallable’” as awitnessto the State
“because of his persond interest . . . in the outcome of the case” Block v. Rackers, 256
SW.2d 760, 764 (Mo. 1953). “It could hardly be anticipated thet . . . [the State] could
safely vouch for [Appdlant’ 5] testimony by placing him on the witness sand.” 1d.

Far from proving that the State has no interest in having Appdlant testify, the State's
decison not to cal Appelant merdly reflects the commonly held bdlief that an atorney
should not ask questions to which he does not know the answer. Rather than call Appellant
to the stland having no idea what he was going to say, the State appropriately “commented on
hisfalure to testify and cdled upon the jurors to draw an adverse inference from the fact
that he did not do s0.” (Brf. App. 29).

Appdlant findly cites cases from three states, which he clams “rgect the notion

that depriving a person subject to commitment as a sexudly violent predator of theright to

11



remain slent is ether essentid or compelling.” (Brf. App. 28). “Obvioudy,” Appellant
concludes, “these other states do not agree”’ with Missouri’s statute. (Brf. App. 29). The
argument is without merit.

Asan initid matter, it isnot clear that each of the states Appdllant cites actudly
agree with his pogtion. Appelant cites People v. Sngleton, 2004 WL 1739223 (Cal. App.
3rd Dist. 2004), an unpublished opinion out of Cdifornia,* in support of his contention.
(Brf. App. 29). While the case does refer to a“right to remain dlent,” it isonly in passing,
and the court does not explicitly hold that such aright exists. Conversdy, People v.
Leonard, Cal.App.4th 776, 191-2, Cal.Rptr.2d 180, 190 (3rd Dist. 2000), a reported case
to which citation is gppropriate, rgected the clam that there isaright to remain sllent in
sexually violent predator hearings. Indeed, much as the State argues now, the court found
that the statute “provides for the collection of reliable evidence to assst the jury in
determining whether the person before the court is a sexudly violent predator,” and that
“the [accused’ §| participation enhances the rdiability of the outcome.” 1d. at 792-93.

While the State agrees that two other states have, by statute, granted the right to
remain dlent to dleged sexudly violent predators, the State fails to see the relevance of

this argument. Perhaps Appdlant believes that the legidatures of Wisconsin and Illinois

! Cdiforniahas arule againgt citing opinions not certified for publication or
ordered published, such as those accepted for review. See Ca. Court Rules Code Rules

976(d), 977(a) (West 1996).

12



are more enlightened than that in Missouri. In any event, that two other states “do not
agreg’ with Missouri hardly diminishes Missouri’ s “compelling interest in protecting the
public from crime” Norton, 123 SW.3d a 174. Thereis no judtification for judgmentsin
sexudly violent predator commitments to be less relidble than judgments in other civil
cases— unlessit be that sexua predator proceedings are redly criminad prosecutions. See
Allen, 478 U.S. a 475 (privilege againgt self-incrimination not intended to enhance
religbility of fact finding). They are not.

It isdso dear that the limitation is narrowly drawn.  The sexudly violent predator
statutes provide “an elaborate, step-by-step procedure, conferring on the aleged predator a
number of rights enjoyed by defendants in crimind prosecutions” Norton, 123 SW.3d at
174. Thoserightsinclude: the right to aprdiminary hearing (8 632.489.1); notice and the
opportunity to contest a probable cause finding within 72 hours (8 632.489.2); theright to
counsdl (8 632.489.3(1)); the right to present evidence (§ 632.489.3(2)); the right to
cross-examine witnesses (§ 632.489.3(3)); the right to ajury trid (8 632.492); theright to
reguire the State to prove its case beyond a reasonable doubt (8§ 632.495); and theright to a
unanimous verdict (8 632.492). Norton, 123 SW.3d a 174. Certainly this multitude of
procedurd protections, as well as the “ multiple opportunities for court review and
dismissa from secure confinement” the statutes provide grants adequate protections to
aleged predators. 1d.

Il —Ms. Kelly was qualified to diagnose and testify

regar ding the existence of mental abnormalities causing Appellant to

13



meet the definition of a sexually violent predator.
(Responds to Appdllant’s Point I1)

Appdlant next contends that the triad court erred in dlowing LindaKély, alicensed
clinica socid worker, to provide expert testimony about Appd lant’s mentd abnormdlity.
Appelant clams that an amendment to section 632.483.2(3) “should be gpplied to. . .
exclude the testimony” at trid of anyone who is not a psychiatrist or socid worker.
Appdlant’s argument badly misconstrues the gpplicable law.

“In any civil action, if scientific, technica or other specidized knowledge will assist
the trier of fact to understand the evidence or to determine afact in issue, awitness
qudified as an expert by knowledge, sKill, experience, training, or education may testify
thereto in the form of an opinion or otherwise” § 490.065.1 RSMo, (A2). Itiswithin the
tria court’ s discretion to admit or exclude an expert’ stestimony. State v. Davis, 814
SW.2d 593, 603 (Mo banc 1991). A reviewing court will not interfere with the trid
court’s ruling unless an abuse of discretion is plainly shown. Whitnell v. Sate, 129 SW.3d

409, 413 (Mo. App. E.D. 2004).

Section 632.483.2(3) requires the “agency with jurisdiction” over the alleged
sexudly violent predator (normaly the Department of Mentd Health or the Department of
Corrections) to “provide the attorney generd . . . with . . . [a] determination by either a
psychiatrist or psychologist . . . asto whether the person is a sexudly violent predator.”
Theinformation isto be used in making the initid determination of whether the individua

meets the definition of a sexudly violent predator, and whether a petition for civil

14



commitment should be filed pursuant to section 643.486. 8§ 632.483.4, 5, RSMo (Cum.
Supp. 2003). Section 632.483 says nothing about triadl whatsoever, and certainly “does not

discuss admissibility a trid.” (Brf. App. 34).

Far from supporting his contention, as Appellant claims, In re Johnson, 58 S.W.3d
496 (Mo banc 2001), is directly on point and disposes of the case against Appellant. In
Johnson, the State offered testimony from a purported expert from the Department of
Corrections who was not alicensed social worker or counsglor, but was working towards
becoming alicensed counsdor. 1d. a 497. Referring to the statutory definition of
“professona counsdling,” the court found that the term was “not defined to include
‘diagnoses of any sort.” 1d. at 499, citing § 337.500 RSMo. Any “diagnoses’ the
purported expert made “had to be gpproved . . . by a supervising licensed psychologist,” so

he “should not have been permitted to testify to his‘diagnoses’ at trid.” Id.

The Missouri Supreme Court in Johnson made no mention of Appelant’s argument
that only psychologists or psychiatrists can provide expert testimony. Indeed, the court
noted identical language contained in section 632.489.4 mandating that a post-probable
cause examination be conducted only by “a psychiatrist or psychologist,” and concluded
that the gatute “makes no such limitations at trid.” 1d. a 498. If any Satute could
succumb to appellant’ s Srained anadlysis, it is section 632.489.4, which involves a court
ordered examination after the court has found probable cause — as opposed to section

632.483, which comes into effect before a decision to file a petition has even been made.

15



Y et the Missouri Supreme Court in Johnson had no problem determining that the language

had no bearing on testimony offered & trid.

Moreover, the court explicitly found that “licensed socid workers are permitted by
law to evauate persons and make diagnoses of menta disorders.” Johnson, 58 S.W.3d at
499. The court’s andysis hinged entirely on the abosence of the term “diagnosis’ from the
gatutory definition of “professond counseling,” as opposed to “ practice of psychology”
and “clinicd socid work,” whaose definitions both do include the term “diagnosis” 1d;

88 337.015.3 (practice of psychology); 337.600 (clinical socid work); (A-3). Under any
reading of Johnson, it is plain that licensed clinical socia workers, such as Ms. Kdly, are
competent to diagnose and tegtify to the existence of mentd disordersin sexudly violent

predator commitment proceedings.

In re Spencer, 103 SW.3d 407 (Mo. App. S.D. 2003), upon which Appellant also
heavily rdies, issmilarly unhdpful to hiscause. Appdlant daims that the Spencer court
found “alicensed dlinicad worker’ stesimony inadmissble” (Brf. App. 35). Thiscamis
fdse. Quiteto the contrary, in Spencer, asin the present case, “the licensed clinica socid
worker who wrote the end of confinement report, aso testified for the State” at tridl.
Soencer, 103 SW.3d a 412. But the court did not disqudify the expert from testifying. In
fact, the case contains no further reference to the socid worker’ s qualifications whatsoever
— gpparently showing that, contrary to Appellant’s profound misreading, the court found

nothing wrong with alicensed clinica socid worker providing expert testimony. The

16



Johnson caseis discussed briefly for the proposition that remand, rather than reversd, was
gppropriate under certain circumstances when the State had not met its burden. Id. at 415-
16. But it certainly did not provide the bas's, as Appellant contends, for invadidating any
expert testimony. Nor, as Appelant concedes, does the language of either Satute say

anything about admissibility & trid. (Brf. App. 34)
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CONCLUSION
For the reasons stated above, the judgment of the circuit court finding gppellant to

be a sexudly violent predator should be affirmed.
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